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judge, or remand the case to an admin-
istrative law judge for further proceed-
ings, including a new decision.

(d) Exceptions are not filed and the Ap-
peals Council does not otherwise assume
jurisdiction. If no exceptions are filed
and the Appeals Council does not as-
sume jurisdiction of your case, the de-
cision of the administrative law judge
becomes the final decision of the Sec-
retary after remand.

[54 FR 37792, Sept. 13, 1989; 54 FR 40779, Oct.
3, 1989]

§404.985 Application of circuit court
law.

The procedures which follow apply to
administrative determinations or deci-
sions on claims involving the applica-
tion of circuit court law.

(a) We will apply a holding in a Unit-
ed States Court of Appeals decision
which we determine conflicts with our
interpretation of a provision of the So-
cial Security Act or regulations unless
the Government seeks further review
of that decision or we relitigate the
issue presented in the decision in ac-
cordance with paragraphs (c) and (d) of
this section. We will apply the holding
to claims at all levels of administra-
tive adjudication within the applicable
circuit unless the holding, by its na-
ture, applies only at certain levels of
adjudication.

(b) When we determine that a United
States Court of Appeals holding con-
flicts with our interpretation of a pro-
vision of the Social Security Act or
regulations and the Government does
not seek further review or is unsuccess-
ful on further review, we will issue a
Social Security Acquiescence Ruling
that describes the administrative case
and the court decision, identifies the
issue(s) involved, and explains how we
will apply the holding, including, as
necessary, how the holding relates to
other decisions within the applicable
circuit. These rulings will generally be
effective on the date of their publica-
tion in the FEDERAL REGISTER and will
apply to all determinations and deci-
sions made on or after that date. If we
make a determination or decision be-
tween the date of a circuit court deci-
sion and the date we publish an Acqui-
escence Ruling, the claimant may re-
quest application of the published rul-
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ing to the prior determination or deci-
sion. The claimant must first dem-
onstrate that application of the ruling
could change the prior determination
or decision. A claimant may so dem-
onstrate by submitting a statement
which cites the ruling and indicates
what finding or statement in the ra-
tionale of the prior determination or
decision conflicts with the ruling. If
the claimant can so demonstrate, we
will readjudicate the claim at the level
at which it was last adjudicated in ac-
cordance with the ruling. Any readju-
dication will be limited to consider-
ation of the issue(s) covered by the rul-
ing and any new determination or deci-
sion on readjudication will be subject
to administrative and judicial review
in accordance with this subpart. Our
denial of a request for readjudication
will not be subject to further adminis-
trative or judicial review. If a claimant
files a request for readjudication with-
in the sixty day appeal period and we
deny that request, we shall extend the
time to file an appeal on the merits of
the claim to sixty days after the date
that we deny the request for readju-
dication.

(c) After we have published a Social
Security Acquiescence Ruling to re-
flect a holding of a United States Court
of Appeals on an issue, we may decide
under certain conditions to relitigate
that issue within the same circuit. We
will relitigate only when the condi-
tions specified in paragraphs (c) (2) and
(3) of this section are met, and, in gen-
eral, one of the events specified in
paragraph (c)(1) of this secton occurs.

(1) Activating events: (i) An action
by both Houses of Congress indicates
that a court case on which an Acquies-
cence Ruling was based was decided in-
consistently with congressional intent,
such as may be expressed in a joint res-
olution, an appropriations restriction,
or enactment of legislation which af-
fects a closely analogous body of law;

(ii) A statement in a majority opin-
ion of the same circuit indicates that
the court might no longer follow its
previous decision if a particular issue
were presented again;

(iii) Subsequent circuit court prece-
dent in other circuits supports our in-
terpretation of the Social Security Act
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or regulations on the issue(s) in ques-
tion; or

(iv) A subsequent Supreme Court de-
cision presents a reasonable legal basis
for questioning a circuit court holding
upon which we base a Social Security
Acquiescence Ruling.

(2) The General Counsel of the De-
partment of Health and Human Serv-
ices, after consulting with the Depart-
ment of Justice, concurs that relitiga-
tion of an issue and application of our
interpretation of the Social Security
Act or regulations at the administra-
tive level within the circuit would be
appropriate.

(3) We publish a notice in the FED-
ERAL REGISTER that we intend to reliti-
gate an Acquiescence Ruling issue and
that we will apply our interpretation of
the Social Security Act or regulations
at the administrative level within the
circuit to claims selected for relitiga-
tion. The notice will explain why we
made this decision.

(d) When we decide to relitigate an
issue, we will provide a notice explain-
ing our action to all affected claim-
ants. In adjudicating claims subject to
relitigation, decisionmakers through-
out the SSA administrative review
process will apply our interpretation of
the Social Security Act and regula-
tions, but will also state in written de-
terminations or decisions how the
claims would have been decided under
the circuit standard. Claims not sub-
ject to relitigation will continue to be
decided under the Acquiescence Ruling
in accordance with the circuit stand-
ard. So that affected claimants can be
readily identified and any subsequent
decision of the circuit court or the Su-
preme Court can be implemented
quickly and efficiently, we will main-
tain a listing of all claimants who re-
ceive this notice and will provide them
with the relief ordered by the court.

(e) We will rescind as obsolete a So-
cial Security Acquiescence Ruling and
apply our interpretation of the Social
Security Act or regulations by publish-
ing a notice in the FEDERAL REGISTER
when any of the following events oc-
curs:

(1) The Supreme Court overrules or
limits a circuit court holding that was
the basis of an Acquiescence Ruling;

§404.988

(2) A circuit court overrules or limits
itself on an issue that was the basis of
an Acquiescence Ruling;

(3) A Federal law is enacted that re-
moves the basis for the holding in a de-
cision of a circuit court that was the
subject of an Acquiescence Ruling; or

(4) We subsequently clarify, modify
or revoke the regulation or ruling that
was the subject of circuit court holding
that we determined conflicts with our
interpretation of the Social Security
Act or regulations, or we subsequently
publish a new regulation(s) addressing
an issue(s) not previously included in
our regulations when that issue(s) was
the subject of a circuit court holding
that conflicted with our interpretation
of the Social Security Act or regula-
tions and that holding was not com-
pelled by the statute or Constitution.

[55 FR 1018, Jan. 11, 1990]

REOPENING AND REVISING
DETERMINATIONS AND DECISIONS

8§404.987 Reopening and revising de-
terminations and decisions.

(a) General. Generally, if you are dis-
satisfied with a determination or deci-
sion made in the administrative review
process, but do not request further re-
view within the stated time period, you
lose your right to further review and
that determination or decision be-
comes final. However, a determination
or a decision made in your case which
is otherwise final and binding may be
reopened and revised by us.

(b) Procedure for reopening and revi-
sion. We may reopen a final determina-
tion or decision on our own initiative,
or you may ask that a final determina-
tion or a decision to which you were a
party be reopened. In either instance, if
we reopen the determination or deci-
sion, we may revise that determination
or decision. The conditions under
which we may reopen a previous deter-
mination or decision, either on our own
initiative or at your request, are ex-
plained in §404.988.

[59 FR 8535, Feb. 23, 1994]

§404.988 Conditions for reopening.

A determination, revised determina-
tion, decision, or revised decision may
be reopened—
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